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THE CRIMINAL JUSTICE ACT OF 1964: A STEP TOWARD
EQUAL JUSTICE IN THE FEDERAL COURTS
In Johnson v. Zerbst' the United States Supreme Court held that
the sixth amendment 2 requires a defendant in criminal prosecutions
in federal court to be represented by counsel, unless the right is intelligently and competently waived. The Court recently held in Gideon v. Wainwright3 that a defendant in state criminal proceedings is
constitutionally entitled to assistance of counsel by the due process
clause of the fourteenth amendment. These holdings require the federal and state courts to provide counsel for "indigent" defendants in
criminal proceedings, and are a recognition that "in our adversary
system of criminal justice, any person haled into court, who is too poor
to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him."4 The problem presented to both the federal and
state governments is how to provide adequate and competent counsel
for criminal defendants financially unable to obtain their own. It has
been estimated that sixty to eighty per cent of all defendants in
criminal cases cannot afford to employ counsel. 5 During fiscal year
1962, counsel were assigned to 9,669 federal criminal defendants,
which amounted to approximately thirty-one per cent of the total
defendants acquitted or sentenced during the year. 6 These figures do
not mean that the other sixty-nine per cent of the defendants were
able to retain their own counsel, however, because many indigent defendants waived their right to court-appointed counsel2 The Criminal
Justice Act of 19648 was passed by Congress "to promote the cause
of criminal justice by providing for the representation of defendants
who are financially unable to obtain an adequate defense in criminal
cases in the courts of the United States." 9 The purpose of this note
is to examine and evaluate the Criminal Justice Act in light of providing an adequate defense for the criminal defendant who is
financially unable to provide his own.

1. 304 U.S. 458 (1938).
2. U. S. CONST. amend. VI. "In all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his defence."
3. 372 U.S. 335 (1963).
4. Id. at 344.
5. BROWNELL, LEGAL AID IN THE UNITED STATES 83 (1951).
6. Report of the Judicial Conference of the United States, Report of the Ad
Hoc Committee To Develop Rules, Procedures and Guidelines for an Assigned
Counsel System 9 (Jan. 1965), 36 F.R.D. 376, 381.
7. Ibid.
8. 18 U.S.C. §3006A (1964).
9. Criminal Justice Act of 1964, 78 Stat. 552, preamble (1964).
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CONSTITUTIONAL STANDARDS

The sixth amendment has been interpreted by the Supreme Court
to require the assistance of counsel in all federal criminal proceedings,
unless the right is intelligently waived. 0 The right of the indigent
criminal defendant to court-appointed counsel in the federal courts
has generally been held to arise at the arraignment," however, two
recent Supreme Court decisions could possibly be interpreted to require court-appointed counsel at an earlier time.' 2 An appeal from
a district court's judgment of conviction in a criminal case to the
court of appeals is a matter of right in the federal system,' 3 and the
appellant is entitled to court-appointed counsel if he is unable to
4
afford his own.'
Because the right to counsel under the sixth amendment applies
only to criminal proceedings, it is generally held that there is no
constitutional right to court-appointed counsel in habeas corpus proceedings, 15 or in hearings on motions attacking the sentence. These
are collateral attacks in the nature of civil proceedings and are not
a part of the guilt determining process to which the sixth amendment
applies. 7 When the court is presented with a triable issue of fact and
the defendant could not receive a fair hearing without the aid of
counsel, however, it may be an abuse of discretion,' s or in violation
of due process under the fifth amendment 9 for the court not to appoint counsel. There is also no constitutional right to court-appointed

10. Johnson v. Zerbst, 304 U.S. 458 (1938). "If the defendant appears in court
without counsel, the court shall advise him of his right to counsel and assign
counsel to represent him at every stage of the proceeding unless he elects to proceed without counsel or is able to obtain counsel." FED. R. CRIM. P. 44.
11. Beaney, Right to Counsel Before Arraignment, 45 MINN, L. REv. 771, 776
(1961).
12. Escobedo v. Illinois, 378 U.S. 478 (1964); Massiah v. United States, 377
U.S. 201 (1964). Both of these cases dealt with the right to retain counsel at a
time prior to arraignment, but they could be extended to require court-appointed
counsel for the "indigent" defendant. See Comment, 17 U. FLA. L. REv. 634, 638
(1965).
13. Coppedge v. United States, 369 U.S. 438, 441 (1962).
14. Hardy v. United States, 375 U.S. 277, 278 (1964); Johnson v. United States,
352 U.S. 565 (1957).
15. United States v. Wilkins, 281 F.2d 707, 715 (2d Cir. 1960).
16. 28 U.S.C. §2255 (1964); United States v. Hayman, 342 U.S. 205, 209 n.4
(1952); Cerniglia v. United States, 230 F. Supp. 932, 936 (N.D. Ill. 1964). But see
Campbell v. United States, 318 F.2d 874 (7th Cir. 1963).
17. Dillion v. United States, 307 F.2d 445, 446-47 n.3 (9th Cir. 1962); United
States v. Wilkins, 281 F.2d 707, 715 (2d Cir. 1960).
18. United States v. Wilkins, note 17 supra.
19. Dillon v. United States, 307 F.2d 445 (9th Cir. 1962).
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counsel in probation revocation hearings, but only the right to a fair
hearing.20
PROVISIONS FOR INDIGENT DEFENDANTS IN THE FEDERAL

COURTS PRIOR TO THE CRIMINAL JUSTICE ACT

Until the passage of the Criminal Justice Act of 1964,21 the only
method in federal courts, other than in the District of Columbia,22
for providing the indigent defendant with counsel was for the court
to assign a member of the bar to serve without compensation or ex-

penses. The provisions for indigent criminal defendants in the
federal courts provided for the payment of expenses by the Government for only a limited number of services. Thus, a defendant allowed to appeal in forma pauperis in a criminal proceeding was provided with a free trial transcript;23 the costs of process for service of
subpoenas and witness fees were paid by the Government when the
witness's evidence was material to the defense; 24 the defendant's attorney could be reimbursed by the Government for travel and subsistence expenses incurred in taking a deposition;25 and a defendant
allowed to appeal in forma pauperis in a civil or criminal proceeding
could proceed without the prepayment of fees and costs and be provided with a free transcript.26 Except for these provisions, no matter
what the charge was or how much time the assigned counsel spent
on the case, no compensation or even reimbursement for out-of-pocket
expenses could be made. In some cases, the attorney appointed by
the court has had to bear heavy personal sacrifices in order to make
certain that the defendant received a fair trial. A Wyoming criminal
lawyer in practice by himself was practically bankrupted when he
was appointed to defend an indigent defendant without any compensation. The trial time itself lasted ten days and three nights, and
the attorney was for all practical purposes required to close his law
office for six weeks.2 7 The uncompensated assigned-counsel system
frequently pitted the young, inexperienced, and unpaid lawyer against
20.

Brown v. Warden, United States Penitentiary, 351 F.2d 564 (7th Cir. 1965);

Bennett v. United States, 158 F.2d 412 (10th Cir. 1946), cert. denied, 331 U.S. 822
(1947). Cf. Jones v. Rivers, 338 F.2d 862 (4th Cir. 1964); Hyser v. Reed, 318 F.2d
225 (D.C. Cir. 1963) (parole revocation).
21. 18 U.S.C. §3006A (1964).

22. District of Columbia Legal Aid Act, D.C. CODE ANN. tit. 2, ch. 22 (1961).
The act creates a legal aid agency to provide counsel for indigent defendants.
23. 28 U.S.C. §753 (f) (1964).
24. FED. R. CrIM. P. 17 (b).
25.

FED. R. CaIM. P. 15 (c).

26. 28 U.S.C. §1915 (1964).
27. Ervin, Uncompensated Counsel: They Do Not Meet the Constitutional
Mandate, 49 A.B.A.J. 435, 436 (1963).
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the paid and experienced prosecutor and his investigative staff. The
system was not only unfair to the accused and a burden on the legal
profession, but it also failed to provide the indigent defendant with
28
an adequate defense in many cases.
As early as 1937 the Judicial Conference of the United States advocated the appointment of a public defender in every district where
the amount of criminal business justified the appointment and a
provision for compensation of assigned counsel in cases in which
considerable time and effort were expended.29 Also, every Attorney
General since 1937 had urged the enactment of legislation for indigent criminal defendants, and such legislation was introduced as
early as the 76th Congress."0 In 1961 the Attorney General of the
United States appointed the Attorney General's Committee on Poverty and the Administration of Federal Criminal Justice to study
the problems of federal criminal defendants with limited means and
to recommend solutions. 31 Professor Francis A. Allen of the University of Chicago Law School headed the Attorney General's Committee, and the committee's recommended bil1 2 provided the basis
for the Criminal Justice Act of 1964, which was approved August 20,
1964.
PROVISIONS OF THE CRIMINAL JUsTICE

Acr

Choice of Plan
The act provides that each United States district court place into
operation a plan approved by the judicial council of the circuit providing representation for defendants charged with felonies and misdemeanors, other than petty offenses. 33 The representation includes
28. SPECIAL CoMmITTEE or THE AssoCIATION oF THE BAR OF THE CITY OF NEw
YORK AND THE NATIONAL LEGAL AID AND DEFENDER ASSOCIATION, EQUAL JUsnCE FOR

THE AccusED 63-68

(1959) [hereinafter cited as EQUAL JUSTICE FOR THE AccusED];

Ervin, supra note 27, at 435-36.
29. Report of the Judicial Conference of the United States 8-9 (Sept. 1937).
30. Celler, Federal Legislative Proposals To Supply Paid Counsel to Indigent
Persons Accused of Crime, 45 MINN. L. REV. 697, 699 (1961).
31.

UNITED STATES ATTORNEY GENERAL'S COMMIrEE ON POVERTY AND THE AD-

MINISTRATION OF FEDERAL CRIMINAL JUSrICE, REPORT OF THE ATTORNEY GENERAL'S
COMMITrEE ON POVERTY AND TEE ADMINISTRATION OF FEDERAL CRIMINAL JUSTICE 1

(1963) [hereinafter cited as REPORT OF ATTORNEY GENF.RAL's CoMMrrrFE].
32. H.R. 4816, 88th Cong., 1st Sess. (1963). S. 1057 and H.R. 7457, 88th Cong.,
1st Sess. (1963) were the bills that actually passed each house, however, they
closely followed the format of the Attorney General's Bill.
33. 18 U.S.C. §1 (1964). A felony is an offense punishable by death or imprisonment exceeding one year. A misdemeanor is any other offense, and a
petty offense is a misdemeanor punishable by imprisonment of not more than six
months or a fine of not more than $500, or both.
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counsel and investigative, expert, and other services necessary for an
adequate defense. The district plans may provide for counsel by the
use of private attorneys, attorneys furnished by a bar association or
legal aid society, or a combination of the two. The purpose of this
provision is to provide a "local option" so that each individual district can meet its particular problems within the basic framework of
the act.

34

Appointment of Counsel
In all criminal cases, other than petty offenses, in which the indigent defendant appears without counsel, the United States commissioner or the court must advise him of his right to counsel and appoint counsel to represent him if he does not waive the right. A
defendant with appointed counsel is to "be represented at every stage
of the proceedings from his initial appearance before the United
States commissioner or court through appeal." 35 Separate counsel are
to be appointed for each defendant when a conflict of interests between the defendants is shown. Also, the commissioner or district
judge may substitute one appointed counsel for another at any stage
of the proceedings if he considers it to be in the interests of justice.
Payment for Representation
The attorney appointed, or the bar association or legal aid society
that furnished the attorney, is to be compensated at a rate not exceeding fifteen dollars per hour for time expended in court or before
a commissioner and ten dollars per hour for time reasonably expended out of court, and is to be reimbursed for expenses reasonably
incurred. In each case the court fixes the compensation and reimbursement to be paid, but compensation may not exceed five hundred
dollars in a felony case or three hundred dollars in a case in which
only misdemeanors are charged. In exceptional cases of protracted
representation, the compensation may exceed the limits if the district
court certifies that the payment is necessary to provide fair compensation and the excess is approved by the chief judge of the circuit.
For representation in an appellate court, the compensation, under
no circumstances, may exceed the five hundred dollars for a felony
case or three hundred dollars for a misdemeanor case.

34.

REPORT OF THE ATTORNEY GENERAL'S COMMITTEE

33-37. The Attorney

General's recommended bill also provided an option for representation by a
federal public defender, but this was deleted from the act.

35. Criminal Justice Act of 1964, 18 U.S.C. §3006A (c) (1964).
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Services Other Than Counsel
Counsel for a defendant who is financially unable to obtain investigative, expert, or other services necessary to an adequate defense may
request them in an ex parte application. The court will authorize
counsel to obtain the services for the defendant if he finds that they
are necessary and that the defendant is financially unable to obtain
them. The compensation to be paid to the person or organization
performing the services may not exceed three hundred dollars, exclusive of reimbursement for expenses reasonably incurred.
EVALUATION OF THE ACT

The Criminal Justice Act of 1964 represents a significant step
toward achieving equal justice in the federal courts for the criminal
defendant who is -financially unable to obtain an adequate defense.
The key to the act's effectiveness lies in the various district court
implementation plans and in the practicing bar's support. The
Criminal Justice Act itself only sets out broad guidelines to follow,
and the district court plans must provide the necessary details to
administer and carry out the provisions of the act. As all three district court plans for the federal districts in Florida point out,3 6 the
compensation provided for in the act does not diminish the bar's
responsibility, nor could the plan be a success without the bar's
cooperation and support. Because the district court plans are one of
the keys to the effectiveness of the act, the plans of the three districts
of Florida will be included in the evaluation of the Criminal Justice
Act.
Determination of Eligibility Under the Act
The first problem in any defender system is a determination
whether the defendant qualifies to receive the services of an appointed
counsel or public defender. The Criminal Justice Act does not use
the words "indigent" or "indigency," and the court plans and legislative history of the act make it clear that the test to be used to determine the need for appointment of counsel or other services is not
whether the defendant is indigent. 37 The term "indigency" is avoided
36. These are the implementation plans for the Northern, Middle, and
.Southern Districts of Florida. These plans will be considered with the Criminal
Justice Act itself.
37. 1964 U.S. Code Cong. & Adm. News 2995; Report of the Judicial Conference
of the United States, Report of the Committee To Implement the Criminal Justice
Act of 1964, 7-8 (Jan. 1965), 36 F.R.D. 285, 288 [hereinafter cited as Report of
the Committee To Implement the Criminal Justice Act of 1964].
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because it implies that only a defendant who is destitute needs appointed counsel or other services. 38 The test is the financial inability
of the defendant to obtain an adequate defense, and it is to be determined by a district court judge or United States commissioner in
a judicial inquiry. The defendant must make a statement under oath
as to his financial inability to obtain counsel. He must include such
matters as his employment if any, weekly wages or income, cash on
hand, number of dependents, and any property owned.3 1
The problem of determining what constitutes financial inability
remains, however. The United States Supreme Court has held that
a person does not need to be absolutely destitute or contribute his
last dollar to enjoy the benefit of United States Code, section 1915 (a)
of title 28, which allows a person to proceed in any civil or criminal
proceeding without the prepayment of costs and security if he makes
affidavit that he is unable to pay such costs or security. 40 The test to
be used under the Criminal Justice Act should simply be whether
the defendant lacks the financial resources to obtain a competent
criminal lawyer and necessary investigative or expert services under
the particular circumstances of his financial obligations and the costs
41
of defending his case.

The act also provides that the defendant who becomes financially
able to pay for a portion of his defense make a partial payment
through the court, and the act becomes applicable at any stage of
the proceedings if the defendant becomes financially unable to obtain
counsel or other necessary services.42 This is a further indication that
the defendant does not have to be destitute to be eligible under the
act. These provisions are a recognition of the difficult problems facing
the defendant who has adequate finances to retain a lawyer, but is
unable to obtain necessary investigative services, or the defendant
whose funds are exhausted before the end of the trial or who is unable to meet the expenses of an appeal.43
The remaining problem is whether the determination of inability
to pay will burden the district courts with unnecessary administration.
Only experience will answer this, but it seems that because appointment can be made at the commissioner level, the United States com38. Ibid.
39. Id. at 8, 36 F.R.D. at 289. The applicable forms are: CJA Form No. 1,

for use by the United States commissioner to appoint counsel; CJA Form No. 2, for
use by the district judge. The commissioner or district court judge may also require the defendant to make a detailed affidavit of his financial worth if he desires,
using CJA Form No. 3.
40. Adkins v. E. I. Dupont de Nemours Co., 335 U.S. 331, 339 (1948).
41. Carter & Hauser, The CriminalJustice Act of 1964, 36 F.R.D. 67, 78 (1964).
42. Criminal Justice Act of 1964, 18 U.S.C. §3006A (c) (1964).
43. REPORT OF THE ATrORNEY GENERAL'S COMMI=TEE 41.
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missioner will be able to make the determination in many of the
cases. Also, the court plans make it the duty of the appointed counsel
to report to the court any information that indicates a defendant may
be able to pay for a portion of or all of his defense. This is a further
check on a false claim of inability to pay. The problem of determining
who is eligible will remain, however, and in the long run each case
will have to be determined on its particular facts and circumstances.
Adequate Standardsof a Defender System
What standards should a defender system meet in order to be considered adequate? A Special Committee of the Association of the Bar
of the City of New York and the National Legal Aid and Defender
Association conducted a study of the various defender systems, and
laid down six basic standards that were considered to be of primary
44
significance in evaluating defender systems.
(1) The system should provide counsel for every indigent
person who faces the possibility of the deprivation of his liberty
or other serious criminal sanction.
(2) The system should afford representation which is experienced, competent, and zealous.
(3) The system should provide the investigatory and other
facilities necessary for a complete defense.
(4) The system should come into operation at a sufficiently
early stage of the proceedings so that it can fully advise and
protect and should continue through appeal.
(5) The system should assure undivided loyalty by defense
counsel to the indigent defendant.
(6) The system should enlist community participation and
and responsibility.
This special committee evaluated the assigned-counsel system, the
voluntary-defender system, and the public-defender system.45 The
committee concluded that the traditional uncompensated assignedcounsel system, such as the one used by the federal courts prior to
the Criminal Justice Act, did not meet these standards, but that
voluntary and public-defender systems more than adequately met
the standards if given sufficient funds with which to operate. 46 The
committee pointed out, however, that the type of plan a community
should select will depend on various local factors; such as the type
and size of the community, the number of indigent defendants, the
44.
45.

EQUAL JUsTrcE FOR THE AccusED
EQUAL JUSTICE FOR THE AccusE.

46.

Id. at 62-76.

56.
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ability to meet the cost, and the conditions within the local bar.4T
The Criminal Justice Act provides the district courts with a local
option of using either an assigned-counsel system greatly improved
over the traditional system, a voluntary-defender system set up by a
bar association or legal aid society, or a combination of the two. The
act does not provide an option of a federal public-defender system.
The bill originally passed by the Senate48 and the Attorney General's
Bill

59

provided for both part-time and full-time public defenders, but

the House of Representatives objected to this provision, and it was
stricken from the bill in conference.5° Because all three federal districts in Florida are using the assigned-counsel option, the primary
evaluation of the act will be concerned with this system. Some mention will also be made of the desirability of a public-defender option.
The act will be evaluated against the six standards that the Special
Committee of the Association of the Bar of the City of New York
thought were of primary importance. The standards will be grouped
into the three categories used by the committee: the scope of representation (standard 1); the quality of representation (standards 2, 3,
4, and 5); and the community's responsibility (standard 6).51 The act
will be discussed in terms of these categories.
Examination of the Act as Providingan Adequate
Defense for Indigent CriminalDefendants
Scope of the Representation. The Criminal Justice Act applies
to both felonies and misdemeanors, except petty offenses. One of the
underlying themes is continuity of representation from the defendant's
initial appearance before the United States commissioner or court
through appeal.5 2 The act goes far toward providing representation
to each indigent defendant facing the possibility of criminal proceedings. It goes much further than the Florida public-defender
system, which applies only to felonies.5 3 But the act does not provide
compensated counsel for a defendant charged with a petty offense,
which can carry a penalty up to six months imprisonment, or a fine
up to five hundred dollars, or both.5 4 Petty offenses were included in
47.
48.

Id. at 79-82.
S. 1057, 88th Cong., 1st Sess. (1963).

49. H.R. 4816, 88th Cong., 1st Sess. (1963). See

REPORT OF THE ATTORNEY

GENERAL'S COMMrIEE app. II.

50. See 1964 U.S. Code Cong. & Adm. News 3001.
51. EQUAL JUSTICE FOR THE AccusED 62-63.
52. See Report of the Committee To Implement the Criminal Justice Act of
1964, 8, 36 F.R.D. 285, 289.
53. FLA. STAT. §27.51 (1965).

54. 18 U.S.C. §1 (1964). See note 33 supra.
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the House's version of the act,55 but they were apparently deleted in
56
the final version because of the cost factor.
The act is not thought to apply to habeas corpus proceedings, in
proceedings to vacate or correct the sentence under United States
Code, section 2255 of title 28, or in other similar proceedings that
are collateral to the original criminal case.57 There is no constitutional right under the sixth amendment to court-appointed counsel
in these proceedings, 58 and it would probably burden the courts and
the bar to appoint counsel in every case because many of these collateral attacks are frivolous. 5 9 It has been held to be an abuse of
discretion or a denial of a fair hearing not to appoint counsel in
some cases, 60 and it seems that when counsel is appointed, he should
be compensated or at least reimbursed for his expenses.
In two recent decisions, however, compensation was allowed under
the Criminal Justice Act of 1964 in a habeas corpus proceeding prior
to trial and in a probation revocation proceeding. In Application of
Hagler,61 the District Court for Hawaii held that an appointed counsel
who successfully prosecuted for a writ of habeas corpus prior to trial
was entitled to compensation under the Criminal Justice Act. The
court apparently felt that a petition for a writ of habeas corpus made
before judgment might be covered by the act.6 2 It rested its decision
on sounder grounds, however, by construing the petition as equivalent
to a motion under Rules 12 and 48 of the Federal Rules of Criminal
Procedure, 63 and therefore part of the original criminal proceedings.
In United States v. Boyden,64 the District Court for the Southern District of California held that counsel appointed to represent an indigent
in a hearing to revoke probation was entitled to compensation under
the Criminal Justice Act. The district court reasoned that because
sentence had not been imposed, the probation revocation hearing was
an extension of the original criminal action and was covered by the
act.
55. H.R. 7457, 88th Cong., 1st Sess. (1963).
56. 1964 U.S. Code Cong. & Adm. News 3002.
57. Report of the Committee To Implement the Criminal Justice Act of
1964, 5, 36 F.R.D. 285, 287.
58. United States v. Wilkins, 281 F.2d 707, 715 (2d Cir. 1960); Cerniglia v.
United States, 230 F. Supp. 932, 936 (N.D. 11. 1964).
59. See REPORT op THE ATrrONEY GENERAL's COMMITrEE 44-46.
60. Dillon v. United States, 307 F.2d 445 (9th Cir. 1962); United States v.
Wilkins, 281 F.2d 707, 715 (2d Cir. 1960).
61. 246 F. Supp. 716 (D. Hawaii 1965).
62. Id. at 717.
63. FED. R. Cpam. P. 12 is concerned with pleadings and motions before trial
and motions raising defenses and objections. FED. R. CRIM. P. 48 provides for
dismissal by the Government attorney and by the court.
64. 34 U.S.L. WEEK 2346 (S.D. Cal. 1965).
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Both of these decisions reach a sound result. The act is not clear
and could be improved if it were made to apply to petty offenses and
to collateral proceedings in which counsel is appointed. Its broad application to felonies and misdemeanors and its provision for continuous representation, however, are more than adequate for providing
the indigent defendant with counsel when he faces serious criminal
sanctions.
Quality of Representation. The greatest objection to the traditional assigned-counsel system has been that it does not provide the
quality of representation required for an adequate defense of the
indigent defendant. 65 The traditional system often failed to provide
experienced counsel and the necessary investigatory services, or to
come into operation at an early enough stage to fully advise the defendantA66 The assigned-counsel system under the Criminal Justice
Act used by the federal district courts in Florida cures many of these
objections to the traditional assigned-counsel system, but is it
sufficient?
One of the basic assumptions of the assigned-counsel system is that
every lawyer is equally qualified to handle criminal cases.67 In smaller
communities and rural areas this may be true because many lawyers
have a general practice that includes trial work, but in large urban
areas the legal profession becomes specialized and many of the practicing lawyers have had little or no experience in trial work, criminal
or civil. 68 These lawyers inexperienced in trial work or the criminal
law would not be qualified to adequately represent indigent defendants, and the purpose of providing counsel is to protect the rights of
the defendant, not to train lawyers.
The act provides for the compensation and reimbursement of
expenses of the appointed counsel. This should enable the courts to
appoint more experienced counsel. The rate of compensation is far
below the normal level of compensation in legal practice,69 but the
legal profession must be willing to make some sacrifices for the administration of justice. The limitation of five hundred dollars in felony
cases and three hundred dollars in misdemeanor cases is quite arbitrary. Apparently Congress set this maximum to make the over-all
cost of the program more certain. The provision for excess compensation is applicable only in cases of protracted litigation with extraordinary circumstances, and the excess must be recommended by the
65. EQUAL JUSTICE FOR THE ACCUSED 64.
66. Ibid.
67. Id. at 65.
68. Ibid.
69. See 1964 U.S. Code Cong. 8 Adm. News 2997.
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district judge and approved by the chief judge of the circuit.70 The
Attorney General's Bill and the Senate bill as originally passed set a
maximum hourly rate of fifteen dollars without any arbitrary limit.
This would be a considerable improvement and more adequately
compensates the court-appointed counsel for the time he expends on
7
the case. 1
The act calls for the selection of assigned counsel from general
panels of attorneys to be approved by the district judge. 2 In drawing
up these panels, the district judge is able to choose qualified attorneys to represent indigent defendants. The district court plans
contemplate a rotation system to spread the load except when the
difficulty of the case requires more experienced counsel. A qualified
panel of criminal lawyers would answer the objections against an
assigned-counsel system, but whether enough qualified criminal attorneys can be found in the large metropolitan areas may be a serious
problem.
The Senate bill as originally passed and the Attorney General's
Bill provided, as one of the local options, a full-time or part-time
public defender and assistants, but this provision was deleted in conference on objection by the House of Representatives. The chief
advantages of the public defender are found in the large metropolitan areas where there are not enough qualified criminal lawyers to
handle the case load. Those in favor of the public-defender system
feel that it provides experienced representation of a quality equal
to that of the more qualified private criminal attorneys.7 3 The California Supreme Court has said, "[I]t would be difficult to find in
California any lawyers more experienced or better qualified in defending criminal cases than the Public Defender of Los Angeles
County and his staff."' 4 It is also argued that the cost per case for
cases handled by public defender organizations is extremely low. In
70. Criminal Justice Act of 1964, 18 U.S.C. §3006A (d) (1964).
71. Wis. STAT. ANN. §256.49 (1957) provides that compensation of a courtappointed attorney "shall be such as is customarily charged by attorneys in the
state for comparable services." Under this statute, a court-appointed attorney
representing an indigent charged with murder was awarded $1,250 compensation
for forty hours preparation and four days of trial, plus travel expenses, by the
Wisconsin Supreme Court. State v. Dekeyser, 138 N.W.2d 129 (Wis. 1965). If the
case had arisen in the federal courts, a court-appointed attorney would probably
receive only $500 plus expenses because of the arbitrary limitation. Four days of
trial would not seem to be protracted litigation. Thus, the exception would not
be applicable.
72. Criminal Justice Act of 1964, 18 U.S.C. §3006A (b) (1964).
73. EQUAL JuSrcE FoR Ta Accusal 73. See Cuff, Public Defender System:
The Los Angeles Story, 45 MINN. L. Rav. 715 (1961); Harrington & Getty, The
Public Defender: A Progressive Step Towards Justice, 42 A.B.A.J. 1139 (1956).

74. People v. Adamson, 34 Cal. 2d 320, 333, 210 P.2d 13, 19 (1949).

https://scholarship.law.ufl.edu/flr/vol18/iss4/5

12

Robinson: The Criminal Justice Act of 1964: A Step Toward Equal Justice in
UNIVERSITY OF FLORIDA LAW REVIEW

[Vol. XVIII

1954-1955 the cost per case for representative California counties using
a public-defender system ranged from a high of seventy-two dollars
per case to a low of only six dollars.75
The objection to the public-defender system is that it is a step
towards a police state and smacks of socialism because the same gov76
ernment pays the salary of the defense counsel and the prosecutor.
Of course, the same government will also be paying the defense
counsel and prosecutor in a compensated assigned-counsel system,
but this is not considered objectionable. 7 7 It is also argued that the
public defender cannot give undivided loyalty to the defendant, and
that he is controlled to a great degree by political influences. 78 This
may be true in some public-defender systems, but the Attorney General's Bill provided for appointment of the federal public defender
by the judicial council of the circuit after receiving recommendations
from the district court.79 The appointment was to be for a term of
four years, and could be terminated by the judicial council of the
circuit only for incompetency, misconduct, or neglect of duty. These
provisions should have adequately insured the independence of the
public defender from the trial judge and from the political pressures
of the executive branch.
The Criminal Justice Act could be improved by providing a
public-defender option in those districts where the volume of criminal
cases is greater than the availability of experienced criminal trial
lawyers. Probably the greatest problem in Florida will be a lack of
experienced criminal lawyers, but whether the number of defendants
requiring court-appointed counsel is great enough in any of the
federal districts in Florida to justify a full-time or part-time public
defender is not known. 0
The Criminal Justice Act also makes investigative, expert, and
other services available to the financially unable defendant81 The
defendant's counsel makes an ex parte application to the court. If
the judge determines that the services are necessary for an adequate
defense and that the defendant is unable to pay for them, he will
authorize the counsel to obtain the services on behalf of the defen75. Cuff, supra note 73, at 724 n.23.
76. Dimock, The Public Defender: A Step Towards a Police State?, 42 A.B.A.J.
219 (1956).
77. Id. at 221.
78. Ibid.
79. H.R. 4816, 88th Cong., 1st Sess. (1963). See REPORT OF THE ATTORNEY
GENERAL'S COMMITrE 34-35,

app. II at 150-51.

80. The total number of counsel appointed in each district and the total cost
under the Criminal Justice Act in the first year of operation should furnish
sufficient information to answer this question.
81. Criminal Justice Act of 1964, 18 U.S.C. §3006A (e) (1964).
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dant. A proper investigation and determination of the facts is vitally
important in any case, and this provision is a significant step toward
82
providing the indigent criminal defendant with an adequate defense.
It does not matter whether the defendant's counsel is retained or
court appointed. This is a recognition of the serious need of the
defendant who is able to retain his own counsel, but who is unable
to pay for a complete defense. 3 The most serious drawback is that
compensation to the person or organization performing the services
may not exceed three hundred dollars, exclusive of expenses reasonably
incurred. The limit is an arbitrary one, but apparently a maximum
must be drawn at some figure because of the costs involved. This
provision will make the services of experts, such as psychiatrists and
accountants, and the services of pretrial investigators available to indigent defendants.
The court must determine the compensation for the services, but
the only guides given are "necessary" and "reasonable." There is
some guide in the reasonableness of the compensation in the three
hundred dollar limit, and a committee of the Judicial Conference of
the United States has recommended that investigative services be
limited to those that are strictly necessary.8 4 What services are necessary and the reasonableness of the compensation will have to be decided on a case-by-case basis. The United States commissioner has
no power under the act to authorize the defendant's counsel to obtain
these services or to determine compensation. For this reason, the
administration of this provision could somewhat burden the courts.
This possible problem should not affect the indigent defendant,
however, and the provision should go far toward providing the indigent with adequate investigatory and other services necessary for
a complete defense.
The defendant for whom counsel is appointed is to "be represented at every stage of the proceedings from his initial appearance
before the United States commissioner or court through appeal. 8 5
This provision should adequately provide the defendant with counsel
at an early stage of the proceedings and it contemplates continuity of
representation. It is argued that the time a defendant needs counsel
most is immediately after arrest and until trial, and that representation must be provided early to be effective.8 6

82. See
83.
84.
10, 36
85.
86.

EQUAL JusTicE FOR THE AccusEr 58-60.
See REPORT OF THE ATTORNEY GENERAL'S COMMvrm 39-41.

Report of the Committee To Implement the Criminal Justice Act of 1964,
F.R.D. 285, 290.
Criminal Justice Act of 1964, 18 U.S.C. 3006A (c) (1964).
EQUAL JUSTICE FOR THE AccusED 60.
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Under the McNabb-Mallory sV rule and Rule 5 (a) of the Federal
Rules of Criminal Procedure, a defendant must be taken before the
nearest available United States commissioner or other officer empowered to commit persons charged with federal offenses "without
unnecessary delay" after arrest. At the initial appearance, the commissioner must inform the defendant of his right to counsel and that
counsel will be appointed to represent him if he is financially unable
to obtain his own."" He must also inform the defendant of the charge
against him, of his right to remain silent, and of his right to a preliminary hearing.8 9 The plans do not seem to contemplate that
counsel will be appointed to represent the defendant at this initial
appearance, although the act clearly indicates that the defendant
will be represented at this time if he requests counsel. If the defendant desires counsel, the commissioner should appoint counsel and
set another date when the defendant may appear with counsel and at
that time decide whether a preliminary hearing will be held or
waived. 90 When appointment is made, the plans require the counsel
and defendant to contact each other within three days of the appointment. The voluntary and public-defender systems studied by the
Special Committee of the Association of the Bar of the City of New
York began their representation within forty-eight to seventy-two
hours after arrest. 91 Because the defendant must be brought before
the commissioner without unnecessary delay after arrest and counsel
is appointed immediately, the defendant should receive representation
92
as early as under the other systems.
The district court plans explicitly provide for continuity of representation from the commissiopier level through notice of appeal. The
supplementary circuit court plan provides for appointment of counsel
for the appeal. The district court plans make it the duty of trial
counsel to advise the defendant of his right to appeal and to file a
notice of appeal within the ten days allowed if the defendant requests
to appeal.93 Trial counsel may or may not be appointed for the

87.

Mallory v. United States, 354 U.S. 449 (1957); McNabb v. United States,

318 U.S. 332 (1943).
88. Criminal Justice Act of 1964, 18 U.S.C. 3006A (b) (1964).
89. FED. R. CRIM. P. 5 (b).
90. Address by Judge Homer Thornberry to the Judicial Conference of the
Fifth Circuit, 38 F.R.D. 359, 361 (April 1965).
91.
EQUAL JUSTICE FOR THE AccusED 71, 74.
92. Another problem arises, however. Once the investigation has "focused" on
a suspect, Escobedo v. Illinois, 378 U.S. 478 (1964) may be extended to require
counsel for indigents questioned during such interrogations. In that case, the
Criminal Justice Act of 1964 might not meet the test.
93. FED. R. CRIM. P. 37 (a) (2). See United States v. Robinson, 361 U.S. 220
(1960), holding that the ten-day requirement is a jurisdictional prerequisite.
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appeal, which is a good policy because the trial lawyer may think
94
that the appeal is frivolous or he may not be experienced in appeals.
Providing counsel on appeal with a copy of the trial transcript
may still be a problem. Under section 1915 of title 28, United States
Code, the defendant may move the trial court for leave to appeal in
forma pauperis and for a free copy of the trial transcript, but under
the statute an in forma pauperis appeal may not be taken if the trial
court certifies in writing that the appeal is not taken in good faith.
The defendant may appeal a certification of bad faith to the court
of appeals, and is entitled to court-appointed counsel on appeal. 95 The
appointed counsel is entitled to the relevant parts of the transcript on
appeal from the certification of bad faith, 96 and the burden of showing
bad faith is on the Government. 97 Good faith must be judged by an
objective standard and is shown when the defendant appeals an issue
not frivolous.9 8 The purpose of this screening process is to prevent the
appellate courts from being burdened with a large number of frivolous
appeals and to save the Government the large expense of providing
free transcripts. 9 The screening process may not be justified, however, and it might cause more delay and more expense.100
The provision of the Criminal Justice Act for other services
necessary to an adequate defense could be interpreted to provide the
indigent defendant's counsel on appeal a copy of the trial record as
a matter of course. The Attorney General's Committee apparently
contemplated this result with the provision.101 This would be a great
improvement over the present system and would allow indigents free
access to the appellate courts without the delays of the screening process. 02 Even without this result, however, the Criminal Justice Act
more than adequately meets the standard of coming into operation
at a sufficiently early stage to protect and advise the defendant, and
in providing continuity of representation through appeal.
94. This problem is well illustrated by a recent Florida District Court of
Appeal decision. In Carr v. State, 180 So. 2d 381 (2d D.C.A. Fla. 1965), the public
defender appointed to represent the indigent on appeal contended that the appeal
was frivolous, and the court quashed the appeal on this ground. Possibly another
lawyer could have found some merit in the appeal.
95. Johnson v. United States, 352 U.S. 565 (1957).
96. Hardy v. United States, 375 U.S. 277 (1964).
97. Coppedge v. United States, 369 U.S. 438 (1962).
98. Id. at 445.
99. REPORT OF THE ATrORNEY GENERAL'S CoMMrrrE 93.
100. Id. at 99-104.
101. Id. at 112-15, app. II at 149.
102. See Hardy v. United States, 375 U.S. 277, 282 (1964) (concurring
opinion), in which four justices would have required that full transcripts be
provided to indigent appellants, without limitation, under the Court's supervisory
power.
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Although uncompensated assigned counsel may have sometimes
hastily and inadequately prepared a defense, 1 3 under the provisions
of the Criminal Justice Act providing for compensation and reimbursement of expenses, there should no longer be a serious question
of the undivided loyalty of counsel. The plans also provide for rotation of assignments, and this should avoid the possibility of lawyers
trying to make a living from the act. Where a conflict of interests
is shown, the act provides for the appointment of separate counsel.
Although the indigent defendant cannot choose his own attorney, the
court may substitute counsel at any time if required by the interests
of justice. The act should provide for the undivided loyalty of appointed counsel to the defendant, and no serious problems should be
encountered in meeting this standard.
The Community's Responsibility. Because the provision of counsel
for the indigent defendant is a community responsibility, a defender
system should enlist the aid and support of the community. 04 The
court plans call for the active support of the bar associations in supplying a list of attorneys for the general panels. It is the bar which
must make the act a success, and the use of private attorneys should
make the community aware of its responsibility in providing for
the indigent criminal defendant.
CONCLUSION

The Criminal Justice Act of 1964 represents a great step toward
providing for federal criminal defendants who are unable to obtain
an adequate defense for themselves. This note has discussed both the
good and bad features of the act, and the good far outweighs the bad.
The act is extremely well written and the court plans well devised,
but it will be the response of the bar and the attorneys themselves
that will make its goal of "equal justice under law" a closer reality.
RICHARD

103.
104.

EQUAL JUSTICE FOR THE ACCUSED

M.

ROBINSON

67.

Id. at 61-62.
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